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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit | 


No. 16,762 


METROPOLITAN POLICE RETIRING ASSOCIATION, INC., 
Appellant, 


WALTER N. TOBRINER, JOHN B. DUNC AN 

and 
FREDERICK J. CLARKE, 
COMMISSIONERS OF THE DISTRICT OF COLUMBIA, 


Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The District Court had jurisdiction, under the provisions of Sections 
11-305 and 11-306, District of Columbia Code (1951 Ed,), of appellees’ 


complaint for an injunction against appellant continuing! its activities. 


Appellee alleged that appellant was engaged in the business of insurance 
without having obtained a certificate from the Superintendent of 


Insurance. (JA 3) 


This Court has jurisdiction, under 28 U.S.C. §1291, to review the 
final order of the District Court, granting appellees' motion for summary 


judgment, denying appellant's cross-motion for summary judgment, and 


enjoining appellant from continuing its activities. (JA 16) 


STATEMENT OF CASE 


Appellant Association is an organization of members of the Metro- 
politan Police Department, White House Police, and Park Police. It was 
founded in 1929 and incorporated as a District of Columbia charitable 
corporation in 1939. (JA 14) 


Each member of the Association, while a member of the police force, 
pays the sum of $3.00 monthly dues for a maximum of 20 years. Upon his 
retirement, a member receives from the Association the sum of $50.00 
for each completed year of dues-paying membership in the Association. 
(JA 7, 9) 


If a member leaves the police force before retirement, he receives 
back the dues paid by him, less the sum of $4.00 for each year of mem- 
bership in the Association. If a member withdraws from the Association 
while still a member of the police force, he forfeits all dues paid by him. 
(JA 8) 

In case of death of a member, the amount of dues paid by him is 


paid to his widow, or person previously designated, or his estate. (JA 8) 


The Association does not have a certificate from the Superintendent 


of Insurance. (JA 4) 


STATUTES INVOLVED 


Section 35-101, District of Columbia Code (1951 Ed.): The Com- 
missioners of the District of Columbia appoint a Superintendent of 
Insurance who has supervision of insurance, insurance companies, and 


beneficial orders an? associations. 
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Section 35-202: Every corporation or association which collects 
premiums, dues, or assessments from its members or from holders of 
its certificates or policies, and which provides for the payment of in- 
demnity on account of sickness or accident, or a benefit in case of death, 
shall be known as "health, accident, and life insurance companies or 


associations." 


Section 35-901: Defines a fraternal beneficial association as one 
"making provision for the payment of benefits in case of death." 


Section 35-1303: "Company” means an insurance, surety, or 
indemnity company, and shall be deemed to include a corporation, com- 
pany, partnership, association, individual, or ageregation of individuals 
engaging in or proposing or attempting to engage in any kind of insurance, 
surety, or indemnity business, including the exchanging of reciprocal or 
interinsurance contracts between individuals, partnerships, and corpora- 


tions. 


Section 35-1314: Any company authorized to do insurance business 
can make all or any one or more of the kinds of insurance comprised in 
the two classes of fire and marine, and casualty. The latter insurance 
is upon the health of or against injury to persons, against loss of or damage 
to property, upon lives of domestic animals, against loss of or damage to 
glass, against damage caused by explosions of machinery, against loss by 
burglary or theft, against loss of money and securities, against loss from 


extending credit, against loss or damage by water, and| against any other 


casualty risk which may lawfully be the subject of insurance, and which it 


is not contrary to public policy to insure. 


STATEMENT OF POINTS 


The District Court erred in finding that appellant was engaged in 
the business of insurance as a matter of law because appellant's activities 


did not meet the generally accepted definition of insurance. 


SUMMARY OF ARGUMENT 


The Association is not engaged in the business of insurance because 
its activities do not meet the definition of insurance, that is, it does not, 
for a consideration, promise to indemnify for loss upon the happening of 


a fortuitous event. 


Retirement of a member of the Association from the police force is 
not a fortuitous event: it occurs in accordance with the provisions of Acts 
of Congress regulating the employment of policemen. Retirement does not 
result in loss to the member: he receives regular, periodic retired pay 


and does not render any further services. 


Upon retirement from the police force, a member of the Association 
receives the sum of $50.00 from the Association for each full year he paid 
dues; he receives back the money he deposited plus a modest increment. 
The "risk" of the "loss" against which the Association "indemnifies" the 
member by paying him as aforesaid, is not distributed over the whole 
membership of the Association. The plan does not call for his fellow 
members to contribute to the benefits paid to him by the Association. 


ARGUMENT 
I 


THE ACTIVITIES OF THE ASSOCIATION 
ARE NOT THE BUSINESS OF INSURANCE 


The District of Columbia Insurance Law, Sections 35-101, et seq., 
District of Columbia Code (1951 Ed.), does not define "insurance," 


"insurance contract,” or "insurance business."" Therefore, we must look 
to the general law for a definition with which we can test the activities of 
the Association. 


New York Insurance Law, §41, defines an insurance contract as 
follows: 
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"The term ‘insurance contract,’ * * * shall|/* * * 
be deemed to include any agreement * * * dependent upon 
the happening of a fortuitous event in which the insured or 
beneficiary has, or is expected to have at the time of such 
happening, a material interest which will be adversely af- 
fected by the happening of such event. A fortuitous event 
is, or is assumed by the parties to be, toa substantial ex- 
tent beyond the control of either party.” 


Massachusetts General Laws, ch. 175, sec. 2, defines a contract of 


insurance as follows: 


A contract of insurance is an agreement by which 
one party for a consideration promises to pay mqney or 
its equivalent, or to do an act valuable to the insured, 
upon the destruction, loss, or injury of something in which 
the other party has an interest.” 


California Insurance Code (1935), sec. 22, defines insurance as 
| 


follows: 
"Insurance is a contract whereby one undertakes to 

indemnify another against loss, damage or liability arising 

from a contingent or unknown event." 


1 Couch on Insurance 3, defines an insurance contract as follows: 


"* ® * a contract whereby one for a consideration, 
agrees to indemnify either for liability, damage, jor loss 
by perils to which the subject insured may be exposed. 

* * * In fire insurance and in marine insurance the thing 
insured is property, in life or accident insurance it is the 
life or health of the person." 


1 Richards on Insurance (5th Ed.) 3, defines an insurance contract 


as follows: 


"The contract of insurance is one whereby, for a 
stipulated consideration, one party undertakes to indemnify 
the other against damage or loss on a particular subject by 
certain perils or causes of loss for a definite period." 


1 May on Insurance (4th Ed.) 2, defines an insurance contract as 
follows: 


"Insurance is a contract whereby one, for a considera- 
tion, undertakes to compensate another if he shall suffer loss." 
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In all the definitions of an insurance contract is the requirement of 
"loss" which one party may suffer and for which the other party compen- 
sates him, Retirement from the police force is not an event resulting in 
"loss" to the member; it is an orderly step taken in accordance with the 
employment agreement between the policeman and his employer. The 


retiree can be said to receive deferred compensation from his employer. 


The reduction in payments from his employer is not a "loss" to the 
retiree in the insurance meaning, which is defined in Black's Law Diction- 
ary (3rd Ed.) 1133, as follows: 

"The injury or damage sustained by the insured in 
consequence of the happening of one or more of the acci- 

dents or misfortunes against which the insurer, in con- 

sideration of the premium, has undertaken to indemnify 

the insured." 

The reduction in income from the employer is expected and planned. 
The deposits made in the Association will help out on the day of retire- 
ment in the same way that deposits in a savings institution will help out 
on a "rainy day.” Retirement is not an accident and sensible workers 


know this and plan for it. 


The Association's plan is a simple one: deposit $3.00 each month 
for 20 years and wait for retirement to receive back $50.00 for each 
year of deposits. Except for this modest increment, a member does not 


receive more than he paid in. In case of death, the amount deposited is 


returned; in case of leaving the police force, the amount deposited is 


returned, less the sum of $4.00 for each year of membership in the 
Association; in case of withdrawal from membership in the Association 


while still a member of the police force, nothing is returned. 


It is clear that the usual attraction of the insurance contract is 
missing here, that is, the possibility of receiving the full sum after pay- 
ment of one or several premiums. The plan of the Association is much 


more like a savings club than insurance. 
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THERE IS NO UNDERWRITING OF RISKS 


The element of "risk," central to the insurance contract, is missing 


in the Association's agreement with its members. The "risk" which is 


necessary to the insurance contract is defined in 5 Elliott on Contracts, 


Sec. 4031: 


In an ordinary contract the thing given or done by 
one party is considered as an equivalent of what is given 
or done by the other, but an element of wager enters into 
every insurance contract. If no loss occurs, the insured 
receives the amount of his loss, which is generally much 
greater than the premium. By reason of this element of 


chance the contract is said to be aleatory." 


The contract between the Association and its members is like the 


ordinary contract in that the deposits made are equivalent to the benefits 


received. There is no wagering or risking. 


The Supreme Court had the opportunity in 1959 to consider the 


| 
elements of the insurance contract ina District of Columbia case. 


Securities and Exchange Commission v. Variable Annuity Life Insurance 
Co., 359 U.S. 65, 71, where the Court noted that "* * * the variable 


annuity places all the investment risks on the annuitant, none on the 


company." And, at page 73: "There is no true underwriting of risks, 


the one earmark of insurance as it has commonly been conceived of in 
H 


popular understanding and usage." 


The Supreme Court had earlier, in Helvering v. Le Gierse, 312 


U.S. 531, 539, described the role of "risk" in insurance, as follows: 


"Historically and commonly insurance involves risk- 
shifting and risk-distributing. * * * That these elements 
of a risk-shifting and risk-distributing are essential to a 
life insurance contract is agreed by courts and commentators." 


In "An Analysis of 'Insurance' and ‘Insurance Corporation’ " (1936), 


36 Col. L. Rev. 456, the author gives the result of his research into the 


nature of insurance: 


"Though the definition of insurance used by the courts 
are varied and the term is sometimes loosely used, it ap- 
pears that the basic idea of insurance is that of a devic> 
whereby a number of people exposed to the "ime risk of 
loss combine to indemnify those visited with the loss. It 
thus involves the substitution of known small payments for 
uncertain large losses, but it is not merely that; it isa 
risk distributing and not a risk shifting device." 


The necessity of underwriting risk is pointed up in the definition 


found in 1 Bacon on Life and Accident Insurance (4th Ed.) 3: 


"The simple st and most general conception of insur - 
ance is a provision made by a group of persons, each singly 
in danger of some loss, the incidence of which cannot be 
forseen, that when such loss shall occur to any of them it 
shall be distributed over the whole group." 


And in 1 Codley's Briefs on Insurance (2nd Ed.) 6: 


"Out of the coexistence of many risks arises the 
law of averages, which underlies the whole business of 
insurance.” 
There is no risk-shifting from the member to the Association. 
There is no underwriting of risks by all the members. Broadly speaking, 
each member gets his own money back. 


In summary, there is no "risk", there is no "loss." And if there 
were, there is no distribution of the risk of loss over the whole member- 


ship of the Association. 


CONCLUSION 


The District Court erred in granting the motion of appellant for 
summary judgment because the activities of appellant which the court 
enjoined are not the business of insurance as a matter of law and 


therefore appellant was not required to obtain a certificate from the 


Superintendent of Insurance. Accordingly, appellant respectfully requests 
the court to reverse the order of the District Court. | 


Respectfully submitted, 


RICHARD L. WALSH 


Investment Building 
Washington 5, D.|C. 


Attorney for Appellant 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ROBERT E. McLAUGHLIN, 
DAVID B. KARRICK and 
ALVIN C. WELLING, 
Board of Commissioners for 
the District of Columbia, 
District Building 
14th and E Streets, N.W. 
Washington 4, D. C., 


Plaintiffs, 


Civil Action No, 1162-'60 


Vv. 


METROPOLITAN POLICE RETIRING ; 
ASSOCIATION, INC. 
Room 4121, New Municipal Center 
300 Indiana Avenue, N.W., 
Washington, D. C., 
Defendant. 


DOCKET ENTRIES 
Date Proceedings 
1960 
April 15 Complaint, appearance, exhibits (2); filed. | 


April 15 Summons, copies (1) and copies (1) of a issued ser. 
4-15- 60. 


April 15 Motion of pltff. for pre injunction; affidavit; Exhibit; P& A's 
M.C. 4-15-60; filed. 


April 19 Appearance of Richard L. Walsh, as atty. for deft.; filed. 
April 26 Points & authorities of deft. in opposition to motion for prelimi- 
nary injunction; c/m 4-25-60; Affidavit; filed. 


May 16‘ Findings of fact & conclusions of law and judgment denying 
motion of pltff. for preliminary injunction and advancing 
cause for trial on earliest available date in|October, 1960. 
(N) Youngdahl, J. 
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Proceedings . 
(Continued) 


Answer of deft. to complaint; c/m 5-17-60; filed. 
Calendared (N). 

Interrogatories by pltff. to deft.; Exhibit; C/M 9/1/60; filed. 
Called; Pretrial Examiner. 


Answers of deft. to interrogatories; c/m 10-14-60; Exhibits 
A & B; filed. 


First notice under Rule 13. 
Cause dismissed, as of 4-4-61 (N) AC/N; (By Clerk). 


Consent order reinstating cause and staying operation of Rule 
13 to and including 8/1/61. (AC/N) (N). Youngdahl, J. 


Motion of pltff. to stay operation of Local Rule 13; filed. 


Consent order staying operation of Rule 13 to and including 
November 1, 1961; (N). Pine, C.J. 


Motion of pltfs. to substitute parties; P and A; consent; filed. 


Motion of pltffs. for summary judgment; c/s 8-11-61; MC 8-14- 
61; filed. 


Consent order substituting Walter N. Tobriner, John B, Duncan, 
and Brig. General Frederick J. Clarke in place of David B. 
Karrick, Robert E. McLaughlin and Brig. General Alvin C. 
Welling as party pltff. (N); Walsh, J. 


Cross-motion of deft. for summary judgment, c/m 8-15-61; 
P&A; filed. 


Memorandum of P & A in support of pltff.‘s motion for summary 
judgment; filed. 


Stipulation of facts; filed. 


Motion of pltffs. for summary judgment and cross motion of deft. 
for summary judgment, argued and submitted (Jack Maher) 
Waish, J. 


Order granting motion of pltffs. for summary judgment and 
denying cross-motion of deft. for summary judgment and 


enjoining defts. from engaging in Insurance Business (N); 
Walsh, J. 


Notice of Appeal by deft. from order 10-25-61; Copy to Chester 
M. Gray, $5.00 deposit by R. Walsh. 


Cost bond on Appeal by deft. in sum of $250.00 with U.S. Fidelity 
and Guaranty Co. approved and filed. 
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Proceedings 
(Continued) 
Motion of deft. for stay of execution pending appeal; P& A; 
c/m 10-31-61; filed. 


Opposition of pltff. to motion for stay; c/m 11-6-61; filed. 


Order staying execution of order, entered October 25, 1961, 
until final disposition of appeal. (N) Walsh, J. 


[ Filed April 15, 1960] 
COMPLAINT FOR INJUNCTION | 
Comes now the plaintiffs, by counsel, and request the Court to 
enjoin the Metropolitan Police Retiring Association, Inc. from engaging 
in the business of insurance until full compliance is made with the pro- 
visions of law in force and effect in the District of Columbia. The Com- 
missioners of the District of Columbia respectfully represent to the 
Honorable Court as follows: 
1. The Court has jurisdiction over this complaint under provisions 
of Sections 11-305 and 11-306, D. C. Code, 1951 ed. 
2. The plaintiffs file this complaint in their official capacities as 
members of the Board of Commissioners of the District of Columbia. 
3. That the defendant, hereinafter referred to as the Association, 
is a body corporate, existing under the provisions of Section 29-601, 
D. C. Cade, 1951 ed. and is sued in its own right. 
4. By virtue of its certificate of incorporation, a certified copy of 
which is attached hereto and by reference incorporated herein as Exhibit 
"A", the Association is granted authority as follows: | 
A. To have and use a common seal. | 
B. To alter and change the same. 
C. To make by-laws and elect officers and agents. 
D. To take, receive, hold and convey real and personal 


estate necessary for the purposes of the society as stated in their 


certificate. 
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5. That the object of the Association as set forth in its by-laws, 
a copy of which is attached hereto and by reference incorporated herein 
as Exhibit 'B", is to furnish financial relief to its members in case of 
their retirement from the police force. 
6. That the' Association is, and has been, actively engaged in the 
District of Columbia in the business of insurance, to wit: 

a. It actively solicits and receives from its members a ratable 
premium in the amount of $3.00 each month, totalling $36.00 per me mber 
per year. 

b. It assumes the members' risks of adverse investment ex- 
perience in that it promises to pay $50.00 to each member for each year 
of active membership, such payment to be made to the member only when 


he retires from the police force; and that such active membership requires, 


for the majority of the members, membership for 20 years. 


c. It promises to pay to the members' beneficiaries, in the 
form of a death benefit, the exact amount paid in as premium payments 
if the member dies before retirement from the police force. 

d. No income is received by the Association other than through 
the accumulation of the monthly premiums paid by members and the invest- 
ment income accruing therefrom. Disbursements for the payment of op- 
erating expenses, as well as the payment of retirement claims, must be 
paid from the funds so collected. The similar risks of each member are 
therefore assumed by all the members through the Association. 

7. The Superintendent of Insurance has notified the plaintiffs that 
the Association has failed and neglected to comply with any of the provi- 
sions of Section 35-404, 35-915 or 35-1305, D. C. Code, 1951 ed., each of 
which prohibits the transaction of the business of insurance without prior 
authority of the Superintendent of Insurance for the District of Columbia. 

8. By reason of the violations of law as aforesaid, the rights and 
interests of the members of the Association and of a class of the public 
generally have been, are being, and will continue to be prejudiced so long 
as the Association continues to engage in the unlicensed and unregulated 
business of assuming insurance risks and issuing policies of insurance 


in the District of Columbia. 


A) 

WHEREFORE, the premises considered, plaintiffs pray: 

1. That this Honorable Court issue a preliminary injunction en- 
joining said defendant, and its successors or assigns, from engaging in 
the business of insurance in the District of Columbia during the pendency 
of this action, or until they fully comply with the provisions of existing 
law. 

2. That the Association, through its officers and members of the 
Board of Directors, be temporarily enjoined from making|any disposition 
of the Association's assets, either in the administration of the Association, 
or the payment of any retirement claims. 

3. That the Association, through its officers and members of the 
Board of Directors, be temporarily enjoined from the collection of any 
premium payments from the Association members. 

4. That upon final hearing the Court permanently enjoin the defend- 
ant from engaging in the business of insurance in the District of Columbia 
or until such time as the defendant fully complies with the provisions of 
law applicable to the business of insurance in the District) of Columbia. 

5. And for such other and further relief as the Court may deem 
necessary and proper upon final adjudication of the merits of the case. 


's/ CHESTER H. GRAY 
Corporation Counsel, D.C. 


/s/ GEORGE C. UPDEGRAFF 
Assistant Corporation Counsel, D.C. 


/s/' ROBERT R. REDMON 
Assistant Corporation Counsel, D.C. 


| 
Attorneys for Plaintiffs 
District Building 
Washington 4, D. C} 


[ Jurat dated April 15, 1960] 


[ Filed April 15, 1960] Exhibit A 


CERTIFICATE OF INCORPORATION Recorded Aug. 23, 1939 
No. 25684 OF at 9:57 A.M. 


METROPOLITAN POLICE RETIRING ASSOCIATION, INCORPORATED 
2 RIOR OK AO AOR ake 

We, the undersigned, in order to form a corporation for the purpose 
hereinafter stated, under and persuant to the provisions of Chapter 8, 
Title 5, of the Code of the District of Columbia, and the acts and amend- 
ments thereof and supplemental thereto, do hereby certify as follows. 
First. The name of the corporation shall be METROPOLITAN POLICE 
RETIRING ASSOCIATION, INCORPORATED. 
Second. The term of the corporation shall be perpetual. 
Third, The purpose for which this corporation is formed is to furnish 
financial relief to its members in case of their retirement from the police 
force, according to the provisions of the constitution and by-laws of the 
association, 


Fourth. The following named, all of whom are citizens of the United 


States anda majority of whom are residents of the District of Columbia, 


shall be the trustees in whom shall rest the management of the corporation 
for the first year of its existance. 
William G. Stott, Washington. D. C. 
Walter B. Vogelsang, Washington, D. C. 
J. S. Davis, Washington, D. C. 
Fifth, The address of the corporation shall be c/o Metropolitan 
Police Department, Washington, D. C. 
In witness ‘whereof we have hereunto subscribed our names and 
seals in Washington, D. C. this 22nd day of August, 1939. 
/s; WILLIAM G. STOTT (SEAL) 
/s/ WALTER B. VOGELSANG (SEAL) 
{ Jurat dated Aug. 22, 1939] /s/ JOSEPH S. DAVIS (SEAL) 


* *x baad bd 


[ Filed April 15, 1960] 
BY-LAWS 


| Exhibit B 


OF THE METROPOLITAN POLICE RETIRING ASSOCIATION, INC. 


ARTICLE I 
SECTION 1. The title of this organization shall be "Met 


Retiring Association, Inc." of the District of Columbia. 


ropolitan Police 


SECTION 2. The object of this Association shall be to furnish financial 


relief to its members in case of their retirement from t 

ARTICLE IJ 
SECTION 1. Any officer or member of the Metropolitan 
White House Police or Park Police, except as hereafter 


he Police Force. 


Police Department, 
provided, shall be 


entitled to membership in the Metropolitan Police Retiring Association, 


Inc. upon the continuous deposit of $3.00 monthly in advance on or before 


the 25th of each month. Advance deposits may be made; 


provided that 


benefits will be paid as hereafter provided. Excess advance deposits 


will be refunded without interest. 
SECTION 2. A member of this Association, who for any 
shall be in arrears for thirty (30) days, shall be notified 


cause whatsoever, 


in writing, by the 


Secretary, that he or she is in arrears, said member, after 30 days from 


date of notice, shall be dropped and later wishing to be reinstated must 


make application, to the Secretary, in writing within 30 
deposits, same to be passed on by a vote of the Associat 


meeting. Any member permitting himself or herself to 


days, pay all back 
ion at regular 


be dropped for 


nonpayment of deposits, shall forfeit to the Association jall deposits paid 


by said member. 


SECTION 3. Membership shall be restricted to members of the Metro- 


politan Police Department, White House Police, and Par 


k Police, who 


shall make application for membership within thirteen (13) months from 


date of their appointment to the Metropolitan Police Dep 
House Police or Park Police. 
SECTION 4. A member of this Association whose conne 
Metropolitan Police Department, White House Police or 


artment, White 


ction with the 


Park Police, is 


severed in any manner other than retirement, and is in good standing, 
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shall, upon written request, withdraw the amount he has paid into said 
Association less the sum of $4.00 per each year of membership or pro- 
rated at the sum of $1.00 per quarter of year. In case of separation by 
death while a member is in good standing, the widow, or a person to be 
previously designated by the member, or the estate, shall be entitled to 
receive the exact amount which the deceased member had paid into the 


Association, 


SECTION 5. A person reappointed or reinstated in the Metropolitan 


Police Department, White House Police or Park Police, in order to re- 
new membership in the Association, must make application for such re- 
newal within sixty (60) days after such reappointment or reinstatement 
and must pay to the Association the exact amount of money returned to 
him by the Association at the time of his last separation from the Metro- 
politan Police Department, White House Police or Park Police in such 
time as may be specified by the Board of Directors, as hereinafter pro- 
vided, the said money to be deposited to the credit of the Association. 
SECTION 6. For compliance with preceding section insofar as those 
members who were separated from membership in the Association by 
reason of services within any of the branches of the United States Military 
Services during World War Two are concerned, they shall pay minimum 
deposits of four (4) dollars monthly, half of which shall apply to current 
deposits and half to back deposits, provided that such back deposits shall 
be paid within 18 months from the time such member shall have rejuined 
the Association, or he may elect to pay all or part of such deposits at any 
time within the said 18 months; provided further that at the time of his 
withdrawal from the Association he was not paid that money which he had 
previously deposited with the Association, in which event he may come 
into the Association as a new member. 

SECTION 7. No officer or member who resigns or withdraws from the 
Association without severing his connections with the Metropolitan Police 
Department, White House Police or Park Police, shall be entitled to the 
return of deposits made by him to the Association, nor shall he be entitled 
to reinstatement in the association thereafter, except as a new member, 
and shal] not have reached his thirty-fifth (35th) birthday. 
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SECTION 8. Any member who, upon retirement, has recéived a benefit 
payment from the Association, shall not be entitled to again become a 
member thereof. | 
SECTION 9. The benefits to be paid for retirement, of members of the 
organization in good standing shall be $50 for the first year of member - 


ship and $50 additional on and after the completion of each year of mem- 


bership thereafter. Provided; that on and after July 1, 1957, no member 
will be permitted to make deposits after having completed twenty (20) 
continuous years of membership and having accrued a maximum retire- 
ment benefit of one thousand dollars ($1,000). Provided, further, that 
each member who completes more than twenty (20) years of membership 
after some month in the year July, 1957, through June, 1958, will cease 
to make deposits after that month, and will receive a retirement benefit 
of $50 for each completed year of membership. 

ARTICLE III 
The officers of the "Metropolitan Police Retiring Association, Inc." shall 
consist of a President, Vice-President, Secretary, Treasurer, and a Board 
of Directors. The President shall be a member of the Board of Directors. 
The Board of Directors shall consist of a member from each precinct, 
bureau and division and shall be appointed by the President for a period 
of one year. The President, Vice-President, Secretary and Treasurer 
shall be elected for a period of one (1) year. 

ARTICLE IV 
The annual election of officers of this Association shall be by ballot, and 
shall be held the second Monday in February; the terms of the respective 
officers then elected shall begin immediately following election, and upon 
a vacancy occurring in any office, a meeting shall be called within ten (10) 
days by the President for the purpose of electing an officer to fill the 
unexpired term. 

ARTICLE V 
The President shall preside at all meetings, and in his absence the Vice- 
President shall preside, and in the absence of both, the majority of mem- 
bers present then and there shall elect a temporary President for that 
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meeting only. In the absence or inability of the President to perform the 
duties of his office, said duties shall devolve and be performed by the 
Vice-President of this Association. 

ARTICLE VI 
The Secretary shall attend all meetings, make a record of all proceedings, 


read communications and carry on correspondence. In his absence, the 


chair shall appoint a temporary secretary for that meeting only. 

ARTICLE V0 
The meetings of this Association shall be held on the second Monday of 
every third month. 

ARTICLE VII 
Before entering upon the duties of their offices, the Secretary and Treas- 
urer shall execute to this Association bonds of security, as the Association 
from time to time may deem necessary, the cost of said bonds to be paid 
by the Association. 

ARTICLE Ix 
SECTION 1. The Treasurer shall have charge of all money of the Associ- 
ation, depositing it in such banks as the Board of Directors shall designate. 
He shall make all deposits promptly in the bank or banks to the credit of 
the Association. 
SECTION 2. The Secretary shall receive all collections, on prescribed 
forms, from the representatives from precincts, bureaus and divisions, 
issue receipts for same, and turn them over to the Treasurer not later 
than the last day of each month. 

ARTICLE X 
The Board of Directors shall audit all accounts referred to them by the 
Association, examine the books, accounts and vouchers of the Association, 
and prepare a statement of receipts, disbursements and debts due to or 
by the Association, and shall report the same to the Association at the 
meeting held prior to annual election and immediately previous to election 
of officers. The Board of Directors shall have the power to invest all 


funds of the Association, such investment shall be for the best interest 
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of the Association and each investment must be approved by a majority 
of the entire board, and majority vote of the Association in regular 


meeting. 


The Board of Directors shall annually appoint three (3) of the members 
of the Board as an Auditing Committee whose duty it shail be to carry 
out the instructions as laid down by this article and shall report their 
findings to said Board. 


The Board of Directors shall also prepare and execute the bonds of the 


Secretary and Treasurer and perform such other duties as are set forth 
in the Constitution or as may be directed by the Association. 

ARTICLE XI 
No claimant shall receive any benefits from this Association until said 
claimant shall have filed with the Treasurer thereof satisfactory evidence 
of said claimant's right thereto, and upon failure to furnish such evidence 
the Treasurer shall require the said claimant to establish his or her claim 
by legal proceedings. 

ARTICLE XI 
SECTION 1. The Treasurer of this Association shall receive thirty-five 
($35) dollars monthly, to be paid quarterly from the Association fund. 
SECTION 2. The Secretary of this Association shall redeive fifty ($50) 


dollars monthly, to be paid quarterly from the Association fund. 


SECTION 3. The representatives from each precinct, bureau and division 

shall have their deposits ($3) remitted. | 

SECTION 4. The President's deposits ($3) remitted. 
ARTICLE XII 


Ten (10) members of this Association shall] constitute a quorum. 


ARTICLE XIV 


| 
All questions not herein provided for, shall be governed! by a majority 


vote of all votes cast by members of this Association. 

ARTICLE XV | 
That all meetings of this Association shall be conducted according to 
parliamentary rules. 
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ARTICLE XVI 
The constitution of "The Metropolitan Police Retiring Association, Inc." 
is subject to change by two-thirds vote of votes cast by members of the 
Association present after the entire membership has been notified in 


writing 30 days prior to a meeting. 


As Amended July 1, 1957. 


{ Filed May 20, 1960] 
ANSWER 
FIRST DEFENSE 
The Complaint fails to state a claim for which relief can be granted. 
SECOND DEFENSE 

1. Defendant admits allegations contained in paragraph 1 of Com- 
plaint. 

2. Defendant admits allegations contained in paragraph 2 of Com- 
plaint. 

3. Defendant admits allegations contained in paragraph 3 of Com- 
plaint. 

4. Defendant admits allegations contained in paragraph 4 of Com- 
plaint. 

5. Defendant admits allegations contained in paragraph 5 of Com- 
plaint. 

6. Defendant denies that it is or has been actively engaged in the 
District of Columbia in the business of insurance. 

a. Defendant denies that it solicits and receives ratable 
premiums but avers that it receives deposits of $3.00 monthly 
from its members in accordance with Article II, Section 1 of 


its By-Laws. 


b. Defendant denies allegations contained in paragraph 


6(b) of Complaint but avers that it pays benefits to its mem- 
bers upon retirement in accordance with Article II, Section 


9 of its By-Laws. 
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c. Defendant denies allegations contained in paragraph 

6(c) of Complaint. but avers that in case of death of,a mem- 

ber before retirement repayment of deposits is made in 

accordance with Article II, Section 4 of its By-Laws. 
d. Defendant admits allegations contained in paragraph 

6(c) of Complaint except that it denies the allegation respect- 

ing assumption of risks. 

7, Defendant admits allegations contained in paragraph 7 of Com- 

plaint. 

8. Defendant denies allegations contained in paragraph 8 of Com- 

plaint. 


/s/ RICHARD L, WALSH 
1016 Investment Building 
Washington 5, D. C. 
Attorney for Defendant 


[ Certificate of Service] 


[ Filed August 14, 1961] 
MOTION OF PLAINTIFFS FOR SUMMARY JUDGMENT 
The plaintiffs respectfully move the Court to grant summary judg- 
ment in their favor and to enjoin the defendant Metropolitan Police Retir- 


ing Association, Inc. from engaging in the business of insurance until full 


compliance is made with the provisions of law in force and effect in the 


District of Columbia. 
As grounds therefor plaintiffs aver that the pleadings, exhibits, 
affidavits, interrogatories and answers thereto, the stipulation of facts 
attached hereto and referred to as Exhibit D, all of which are incorporated 
herein and made a part hereof, demonstrate that there is no genuine issue 


as to any material fact and the plaintiffs are entitled to judgment as a 


matter of law. ; 
/s/ CHESTER H. GRAY 
Corporation Counsel, D.C. 
/s/ JOHN A. EARNEST 
[ Certificate of Service] Assistant Corporation Counsel, D.C. 
/s/ ROBERT R. REDMON 
Assistant Corporation Counsel, D.C. 
* * * 


14 
[ Filed August 15, 1961] 
CROSS-MOTION OF DEFENDANT FOR SUMMARY J UDGMENT 
The defendant, Metropolitan Police Retiring Association, Inc., a 
corporation, by its attorney, hereby moves the Court to enter summary 
judgment for the defendant, in accordance with the provisions of Rule 56(b) 
of the Rules of Civil Procedure, on the ground that the pleadings, exhibits 
and affidavits show that the defendant is entitled to judgment as a matter 
of law. 


/s/ RICHARD L. WALSH 
1016 Investment Building 
Washington 5, D.C. 
[ Certificate of Service] Attorney for Defendant 


| Filed August 15, 1961] 
STIPULATION OF FACTS 

In March, 1929 a group of Metropolitan police officers joined to- 
gether to form an organization whose purpose it was to provide financial 
relief to its members when they retired from the force. Until 1939, op- 
eration of the association was conducted on a more or less informal basis. 
In that year the Association was incorporated under the provisions of 
Section 29-601, D.C. Code, 1951 Ed. as a charitable organization designed 
to function according to a set of by-laws which were promulgated at that 
time. The purpose as set forth in the Certificate of Incorporation is "to 


furnish financial relief to its members in case of their retirement from 


the police force, according to the provisions of the constitution and bylaws 
of the Association."’ 


The bylaws as amended July 1, 1957, set forth the purpose of the 


Association, the 'class of people eligible for membership and the means 
for providing the benefits promised to its members: 

Article 1, Section 2 states that the obligation of the Association is 
to furnish financial relief to its members in case of their retirement 


from the police force. 
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Article 2, Section 3 restricts membership to members of the 
Metropolitan Police Department, White House Police and Park Police. 
Article 2, Section 1 predicates membership in the Association 
upon the continued depositing of $3.00 monthly dues by each member. 
Article 2, Section 9 provides that the benefits to be paid for retire- 
ment shall be $50.00 for each completed year of membership in good 
standing. It further provides that after July 1, 1957, no member will 
be permitted to make deposits after having completed twenty continuous 
years of membership and having accrued a maximum retirement benefit 
of $1,000.00 
Article 2, Section 4 provides that any member who severs his con- 
nection with the police force may withdraw the amount which he has paid 
into the Association less the sum of $4.00 per each year’ of membership. 
It further provides that in case of separation by death the widow, or a 


person to be previously designated by the member, or the estate shall be 


entitled to receive the exact amount which the deceased member had paid 


into the Association. 
Article 2, Section 7 provides that any member whg withdraws from 
the Association without severing his connection with the /police force shall 


forfeit all deposits made by him to the Association. | 
The remaining portions of the bylaws deal with the organization and 
administration of the Association and provide for such matters as payment 
to the officers, methods of receiving and investing the dues payments, 
authority of the officers and the Board of Directors. 
Each member receives a certificate of membership and his name 
is entered on the rolls of the Association. Each member is given a receipt 
when his monthly deposits are made. No retiring member has failed to 
receive the benefits promised in the Association's bylaws. 
The Association is not licensed to engage in the business of insur- 
ance by the Superintendent of Insurance. 


/s/ RICHARD L. WALSH 
Attorney for Defendant 


/s/ ROBERT R, REDMON 
Attorney for Plaintiffs 
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[ Filed October 25, 1961] 
ORDER 

This matter came on for hearing on the motion of the plaintiffs for 
summary judgment and upon the cross-motion of the defendant for sum- 
mary judgment. Upon consideration of said motions, the exhibits attached 
thereto and by reference incorporated therein, the points and authorities 
filed in support and in opposition thereto, and of oral argument by counsel 
for all parties, and it appearing to the Court that the defendant Metropolitan 
Police Retiring Association, Inc. is engaged in the business of insurance 
without having been granted the authority to do so as required by the laws 
of the District of Columbia, and that there is no genuine issue of material 
fact, and that plaintiffs are entitled to judgment as a matter of law, it is 
by the Court this 25th day of October, 1961, 

ORDERED: That the plaintiffs’ motion for summary judgment be, 
and the same is, hereby granted and the defendant's cross-motion for 
summary judgment be, and the same is, hereby denied, and it is 

FURTHER ORDERED: That the defendant Metropolitan Police 
Retiring Association, Inc., its Officers, directors, agents and employees 
be, and they are hereby, enjoined from engaging in the business of in- 
surance until the Association has been granted the authority to do so by 
the Superintendent of Insurance of the District of Columbia, and it is 

FURTHER ORDERED: That this injunction, unless otherwise 
provided by the Court, shall remain in effect until the Court is notified 


by the Superintendent of Insurance for the District of Columbia that the 


defendant Metropolitan Police Retiring Association, Inc, has been granted 


the authority by the Superintendent to engage in the business of insurance, 
and it is 

FURTHER ORDERED: That the defendant Metropolitan Police 
Retiring Association, Inc., its officers, directors, agents and employees 
be enjoined, pending receipt of the Certificate of Authority issued by the 
Superintendent of Insurance, from: 

1. Receiving dues payments from the members of the Association. 

2. Disbursing, for any purpose, funds or other assets of the 
Association, 
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3. Engaging in any of the activities set forth in the bylaws of the 


Association. 


/s/ LEONARD P, WALSH 
Judge 
| 
I hereby certify that a copy of the 
foregoing proposed Order was hand 
delivered to Richard L. Walsh, Esq., 
attorney for defendant this 24th day 
of October, 1961. 


/s/ ROBERT R. REDMON 

Assistant Corporation Counsel, D.C. 
Attorney for Plaintiffs 

District Building 

Washington 4, D. C. 


[ Filed November 7, 1961] 

NOTICE OF APPEAL 

Notice is hereby given this 7th day of November, 1961, that 

METROPOLITAN POLICE RETIRING ASSOCIATION, Inc), hereby appeals 
to the United States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 25th day of October 1961 in favor 
of WALTER N. TOBRINER, JOHN B. DUNCAN, FREDERICK J. CLARKE 
against said METROPOLITAN POLICE RETIRING ASSOCIATION, Inc. 


7s; RICHARD L. WALSH 
Attorney for Defendant 


NOTE: The Clerk will please 
mail a copy of this Notice to 
Chester M. Gray, Corporation 
Counsel, D. C., Attorney for 
Plaintiffs. 


BRIEF FOR APPELLEES 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16, 762 I = i, 9 


METROPOLITAN POLICE RETIRING ASSOCIATION, INC., 


Appellant, 
Vv. 


WALTER N. TOBRINER, et al., 
Board of Commissioners of the District of Columbia, 


Appellees. 


Appeal From The United States District Court 
For The District Of Columbia 


CHESTER H. GRAY, 
Corporation Counsel, D. C. 


MILTON D. KORMAN, 
Principal Assistant 
Corporation Counsel, D. C. 


HUBERT B. PAIR, 
Assistant Corporation Counsel, D. C. 


-RICHARD W. BARTON, 

Assistant Corporation Counsel, D. Cc. 
Attorneys for. Appellees, 
District Building, 

Washington 4, D. C. 


STATEMENT OF QUESTION PRESENTED 


In the opinion of appellees, the question presented is: 


Is not the appellant, Metropolitan Police Retiring Association, 


Inc., by performing the functions prescribed in its by-laws, engaged in 


the business of insurance, and is it not, accordingly, subject to the 


insurance laws of the District of Columbia ? 
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UNITED STATES COURT OF APPEALS 


For The District Of Columbia Circuit 


No. 16,762 


METROPOLITAN POLICE RETIRING ASSOCIATION, INC., 


Appellant, 
v. 


WALTER N. TOBRINER, etal., 


Appellees. 


Appeal From The United States District Court 


For The District Of Columbia 


BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF THE CASE 


By a complaint filed in the United States District Court, appellees, 


the Commissioners of the District of Columbia, sought to enjoin appellant, 


the Metropolitan Police Retiring Association, Inc., (herei 


nafter referred 


to as the Association), from engaging in the business of insurance in the 


District of Columbia unless and until it had obtained from 


dent of Insurance a certificate of authority so todo (J.A. 


the Superinten- 
3-5). After 


stipulating the mature and extent of the Association's activities (J.A. 14-15), 
as set forth in its certificate of incorporation and its by-laws (J.A. 6-12), 
both sides moved for summary judgment (J.A. 13-14). 

The Association was incorporated in 1939 for the purpose of 
furnishing financial relief to its members in the case of their retirement 
from the police force. Membership in the Association is restricted to 
members of the Metropolitan Police Department, the White House Police, 
and the Park Police, who make application therefor within 13 months of 
their appointment. Asa condition of membership, each member is 
required to pay into the Association $3 monthly fora maximum of 20 
years. Upon his retirement, each member is entitled to receive from the 
Association a fixed benefit of $50 for each full year of membership up 
to a maximum of 20 years. If a member's connection with the police 
force is severed other than by retirement, he is entitled to withdraw 
the amount he has paid into the Association, less $4 for each year of 
membership. If a member withdraws from the Association without 
severing his connection with the police force, the amount he has paid into 


the Association is forfeited to the Association. In the event a member dies 


prior to his retirement, the amount he has paid into the Association is paid 


to his widow, designee, or estate (J.A. 6-9). 


Following a hearing, the District Court found that there existed 


no genuine issue of material fact and that the Association was unlawfully 
engaged in the business of insurance. It, accordingly, denied the Associa- 
tion's motion for summary judgment, granted the Commissioners’ motion 
for summary judgment, and enjoined the Association from| engaging in the 
activities set forth in its by-laws until it had obtained from the Superinten- 
dent of Insurance a certificate of authority so to do (J. A. /16-17). This 


appeal followed (J. A. 17). 


SUMMARY OF THE ARGUMENT 

The appellant Association, by, inter alia, contracting to pay to its 
members, in exchange for monthly payments of $3 for a maximum of twenty 
years, a fixed benefit upon retirement from the police force of $50 for each 
year of membership up to a maximum of 20 years, promises, for a considera- 
tion, to indemnify its members from the partial loss of income incident to 
their retirement from the police force. It is, therefore, engaged in the 
business of insurance and is, accordingly, subject to the insurance laws of the 


District of Columbia. 


ARGUMENT 


The Association is engaged in the business of 


insurance. 
The various acts of Congress regulating the business of insurance 
in the District of Columbiaare codified as Title 35 of the District of Columbia 
Code, 1961 Edition. These acts expressly prohibit any company from 
engaging in the business of insurance in or from the District of Columbia 


until it has obtained from the Superintendent of Insurance a certificate of 


authority so todo. See, e.g., D. C. Code, 1961, §§ 35-404, 35-1305. 


The ‘activities of the Association are not in dispute and were stipulated 
below. It does not possess a certificate of authority. The sole question 
here presented is, accordingly, whether its activities constitute the 
business of insurance. 

The concept of insurance has been defined by numerous text book 
writers as well as by the Courts. Vance on Insurance, 3d Edition, 
Chapter 1, Section 1, defines insurance as a contract between the insured 
and the insurer which contains the following five elements: 

(a) The insured possesses an interest of some 
kind susceptible of pecuniary estimation, 
known as an insurable interest. 

(b) The insured is subject to a risk of loss 
through the destruction or impairment of 


that interest by the happening of designated 
perils. 


(c) The insurer assumes that risk of loss. 


(d) Such assumption is part of a general scheme 
to distribute actual losses among a large 
group of persons bearing somewhat similar 
risks. 


(e) As consideration for the insurer's promise, 
the insured makes a ratable contribution, 
called a premium, to a general insurance 
fund. 


Couch on Insurance, 2d Edition, Volume 1, Section 1:2, page 28, 


defines insurance as follows: 


Insurance, or as it is sometimes called, assurance, 
is a contract by which one party, for a consideration, 
which is usually paid in money either in one Sum or 
at different times during the continuance of the risk, 
promises to make a certain payment of money|upon 
the destruction or injury of something in which the 
other party has an interest. * * * 


See also Cady on Insurance, 2d Edition, Chapter 1, page 3, wherein 
it is stated: 


* * * In Physicians’ Defense Co. v. Cooper, supra, the 
court said, at p. 53: "The principal ingredients of such 
a contract are the consideration, the risk and|the indemnity. 
The consideration is the premium for the insurer's 
undertaking; the risk may be said to be the perils or 
contingencies against which the assured is protected; 
and the indemnity is the stipulated desideratum to be 
paid to the assured in case he has suffered logs or damage 
through the perils and contingencies specified," 


American Jurisprudence, Insurance, Section 3, page 433, states that 
insurance is an "agreement by which one person for a consideration promises 
to pay money or its equivalent or to perform some act of value to another on 
the destruction, death, loss or injury of someone or something by specified 
perils."' It is also stated that the concept of insurance involves some 
investment risk taking on the part of the insurer and a guarantee that at 
least some fraction of the benefits will be payable in fixed amounts. See: 
Re Barry's Estate, 252 P.2d 437; SEC v. Variable Annuity Life Insurance 
Company, 359 U. S. 65. 

Nor is it necessary that the business engaged in be called insurance. 
The nature of the contract as one of insurance depends upon its contents 


and the true character of the contract actually entered into or issued. 


American Jurisprudence, Insurance, Section 5, page 436; Hunt v. Public 


Mutual Benefit Foundation, 94 F.2d 749 (3 CCA), cert. den., 267 U. S. 126. 
In Drum v. Benton, 13 App. D. C. 245, 255, the Court said: 
* * * it is certainly true, that a certificate 
of membership of a mutual benefit association is 
substantially in the nature of a mutual life in- 
surance policy. 


From the above it is clear that the activities of the Association con- 


stitute the business of insurance. The Association receives monthly dues 


=) 


(ratable premiums) from its members (policy holders). In return, the 


ee 


— 


Association assumes a portion of the risks of loss of livelihood which the 

member faces upon retirement from the police force. It promises to pay 

a fixed benefit of $50 for each year of membership in the Association up to 

a maximum of twenty years. This fixed benefit is payable upon retirement 

from the police force. It, therefore, assumes a proportionate risk of 

loss of income by the member and assumes the risk of investing his dues or 

premiums in a manner calculated to pay the benefits promised. The risk 

of retirement is real. Each member knows that if he remains alive he 

will ultimately be retired at some future date and thus face a loss of in- 

come. It is this risk of loss of income which the members seek to partially 

avoid through membership in the Association. 
Additionally, the Association offers benefits which are ancillary 

to its main purpose. Should death intervene before retirement, the 

member's designated beneficiary receives a benefit equal to the amount of 

the dues or premiums which the member had paid into the Association. 

If he resigns from the police force before retirement, he receives a 


benefit equal to the amount of the dues or premiums he has paid, less $4 


for each year of membership. Essentially, the Association offers a 


death benefit and an endowment benefit. 


The operation of the Association is not to be confused with an ‘open 
end" or a straight investment type program. Inan "open end" investment 
situation, the investor is given nothing more than a share of the portfolio 
of investments which the company maintains. The return on his investment 
will depend entirely upon the investment experience of the company and, 
therefore, is always uncertain. The Association, like all insurance 
companies, promises a fixed return payable at a time which is dependent 
upon the happening of the risk insured against. 

An interesting discussion of the difference between insurance and 


an ordinary investment program may be found in the case of SEC v. Variable 


Annuity Company, supra, in the concurring opinion of Justice Brennan. 


Essentially, ‘the Association is an organization which can be classified 
as a relief or mutual benefit association whose members have banded together 
in an effort to ease the transition from full employment as police officers 
to that of retirees. As such, the Association is engaged in the business of 
insurance, and it must, therefore, be regulated for reasons of public policy. 
The text writers and case law are generally agreed that such associations 
are classified as insurance companies and are subject to regulation by public 
authority. It is stated in American Jurisprudence, Mutual Benefit Societies, 


Section 5, page 445: 


Broadly speaking, it may be said that when'a 
company, society, or association, either voluntary 
or incorporated, and whether known as a relief 5 
benevolent, or benefit society, or by some 
similar name, contracts for a consideration to pay 
a sum of money upon the happening of a certain 
contingency, and the prevalent purpose and nature 
of the organization is that of insurance, it will/be 
regarded as an insurance company and its contracts 
as insurance contracts, and this without regard to 
the manner or mode of the payment of the considera- 
tion, or of the loss or benefit. 


See also Bacon's Life and Accident Insurance, 4th /Edition, Volume 1, 
Section 50, wherein it is said: 


It follows from the foregoing adjudications, that 
all benefit societies, whether corporations or)mere 
voluntary associations, are, strictly speaking, 
insurance organizations, whenever, in consideration 
of periodical contributions, they engage to pay the 
member, or his designated beneficiary, a benefit 
upon the happening of a specified contingency. 


Seealso Blakely v. State, 108 S.W. 2d 477; Wheeler v. Ben Hur 


Life Association, 264 S. W.2d 289; and the extended treatment given to this 
proposition in 119 A.L.R. 1246. In this jurisdiction, it has been held that 
relief associations are not exempt from regulation by the Superintendent of 

Insurance if they conduct the business of life insurance. Fechteler v. 


Jordan, 95 U. S. App. D. C. 54, 218 F.2d 865. 


CONCLUSION 


Upon the foregoing it is respectfully submitted that the judgment of 
the District Court is in all respects correct and in accordance with law and 


should, accordingly, be affirmed. 


CHESTER H. GRAY, 
Corporation Counsel, D. C. 


MILTON D. KORMAN, 
Principal Assistant 
Corporation Counsel, D. C. 


HUBERT B. PAIR, 
Assistant Corporation Counsel, D. C. 


RICHARD W. BARTON, 
Assistant Corporation Counsel, D. C. 


Attorneys for Appellees, 
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Washington 4, D. C. 


